



















and	 foreclose	 an	 inquiry	 into	 the	 potential	 prejudices	 of	white	 jurors.	We	 compare	 the	
Australian	judicial	‘colour‐blindness’	towards	all‐white	juries	with	that	of	the	United	States	
and	 Canada.	We	 argue	 that	 the	 tendency	 for	 courts	 in	 the	 United	 States	 and	 Canada	 to	
question	jurors	on	their	biases	provides	useful	lessons	for	Australian	judiciaries,	including	


















































There	are	 structural	 impediments	 that	preclude	 Indigenous	people	 from	being	 called	 for	 jury	
service	and	empaneled	on	 juries,	which	 lead	 to	 the	underrepresentation	of	 Indigenous	 jurors.	





























are	 disproportionately	 criminalised.	 In	 R	 v	Woods	 &	Williams	 ([2010]	 NTSC	 69:	 24),	 a	 case	
involving	two	Indigenous	defendants	accused	of	murder,	evidence	was	adduced	that,	of	the	350	





difficulties	 in	 speaking	 or	 reading	 in	 Standard	 English	 in	 some	 areas	 (La	 Canna	 2014);	 or	




following	 jury	 duty	 (Goodman‐Delahunty	 et	 al.	 2008:	 164),	 or	 negative	 experiences	with	 the	








receive	 a	 fair	 trial?	 The	 following	 sections	 demonstrate	 the	 perception	 among	 Indigenous	
defendants	that	they	will	not	receive	a	fair	trial	where	the	panel	of	peers	comprises	white	persons,	
particularly	where	the	alleged	crime	pertains	to	a	response	to	white	racism.	Their	challenges	to	




jury.	 They	 hold	 that	 to	 challenge	 an	 all‐white	 jury	 constitutes	 a	 race‐based	 intervention	 that	
interferes	with	good	governance.		
	
We	 argue	 that	 these	 decisions	 reveal	 a	 judicial	 acceptance	 of	 the	 ‘normalcy	 of	 whiteness’	
(Williams	1997:	7).	In	doing	so,	we	draw	on	Critical	Whiteness	or	Race	Theory	(CRT),	which	has	
its	genesis	in	the	United	States	(for	example,	Bell	1992,	1995;	Delgado	1989;	Harris	1993)	and	
has	 been	 adapted	 by	 Australian	 scholars	 to	 analyse	 Indigenous	 postcolonial	 experiences	



















The	 second	 section	 outlines	 the	 judicial	 reasoning	 in	 dismissing	 Indigenous	 challenges	 to	 all‐















the	 racism	underpinning	 the	 killing	 of	 14‐year‐old	 Indigenous	 boy	Elijah	Doughty	 in	 2016	 in	
Kalgoorlie.2	It	points	to	the	utility	of	adopting	the	United	States	procedure	of	interrogating	jurors	
on	their	potential	racism,	which	has	taken	root	since	the	Ferguson	uprising	in	response	to	police	















a	 fundamental	 decision	 about	 the	 exercise	 of	 official	 power—a	 reluctance	 to	
entrust	plenary	powers	over	the	life	and	liberty	of	the	citizen	to	one	judge	or	to	a	
group	 of	 judges.	 Fear	 of	 unchecked	 power,	 so	 typical	 of	 our	 State	 and	 Federal	
Governments	 in	 other	 respects,	 found	 expression	 in	 the	 criminal	 law	 in	 this	























Australia	 are,	 at	 best,	 ‘moderately	 representative’	 (Freiberg	 1988:	 113)	 and,	 in	 the	 case	 of	






















Mulrunji	 died	with	 a	 cleaved	 liver,	 broken	 ribs,	 a	 ruptured	 portal	 vein	 and	 a	 haemorrhaging	
pancreas	(Tedmanson	2008:	154).	The	Palm	Island	Indigenous	community	had	little	confidence	
that	justice	would	be	delivered	when	an	all‐white	jury	was	empaneled	to	decide	the	case.	This	

































The	 first	 reported	 case	 of	 an	 Indigenous	 defendant	 challenging	 the	 jury	 array	 involved	 overt	
racism	by	the	prosecution	in	vetting	Indigenous	jurors	and	set	a	high	bar	for	the	type	of	explicitly	
racist	act	required	to	found	a	successful	challenge.	R	v	Smith	(1981	3	ALB	81)	is	authority	for	the	
fact	 that	 a	 court	has	 the	discretion	 to	 discharge	 the	 entire	 jury	where	 it	may	 give	 rise	 to	 the	
perception	 of	 prejudice.3	 The	 widely	 cited	 Bourke	 District	 Court	 case	 in	 1981	 involved	 the	
prosecution	lodging	three	peremptory	challenges	to	Indigenous	jurors,	resulting	in	an	all‐white	




























likely).	 This	 followed	 the	 defendants’	 unsuccessful	 application	 to	 the	 court	 that	 it	 had	 no	






inquiry	 by	 the	Human	 Rights	 and	 Equal	 Opportunity	 Commission	 (HREOC)	 (1988,	 see	 Anon.	
























The	Australian	Capital	 Territory	 Supreme	Court	 adopted	a	 similar	 reasoning	 in	R	v	Buzzacott	
(2004	149	A	Crim	R	320).	This	case	concerned	58‐year‐old	Kevin	Buzzacott,	an	Arabunna	Elder,	





the	 Kangaroo—which	 appeared	 on	 the	 Coat	 of	 Arms	 (Anon.	 2002b:	 7;	 Naylor	 2005:	 6).	 The	
Australian	Government	used	the	totem	symbols	without	Aboriginal	consent,	which	is	a	breach	of	
Aboriginal	law,	Buzzacott	contended	(Anon.	2002c:	2,	2005a:	11).	Buzzacott	agreed	to	return	the	
plaque	 on	 the	 condition	 that	 a	meeting	with	 the	 Government	 or	 the	 Crown	was	 arranged	 to	
discuss	national	reconciliation	(Boogs	2002a:	1;	Brook	2002:	2;	Seale	2005:	10;	Taylor	2002:	7).	
Buzzacott	felt	that	he	had	to	take	the	plaque	to	have	his	cause	noticed	by	governments,	explaining	











Given	 the	 level	 of	 ignorance	 of	 Aboriginal	 Justice	 issues	 in	 the	 non‐Aboriginal	
community—and	 the	 level	 of	 hatred	 of	Aboriginal	Rights	 in	 the	non‐Aboriginal	
community—and	the	nationwide	saturation	media	publicity	on	the	coat	of	arms	
theft	 shock	 horror	 by	 the	 non‐Aboriginal	 community,	 it	 will	 be	 impossible	 for	


















Buzzacott.	 It	 reasoned	 that	 the	 jury	panel	was	 assembled	by	 ‘the	normal	 random	process	 for	







racially	 neutral	 outcome	would	 be	 racially	 discriminatory.6	 Rakhi	 Ruparelia	 (2013:	 298)	 has	
identified	this	reasoning	in	Canada	where	courts	reject	defendants’	claims	of	racial	bias	because	
it	threatens	the	‘dominant	cultural	scripts’	of	racial	invisibility.	Instead,	courts	regard	coloured	
peoples’	challenges	to	 jurors	or	 juries	based	on	race	as	 ‘racist’	because	it	makes	hidden	racial	
issues	visible.	
	


















































Williams	 2010:	 [48]),	 notwithstanding	 that	 it	 would	 have	 been	 in	 the	 court’s	 capacity	 to	








selected	 in	 this	way,	has	 to	be	 racially	balanced	or	proportionate	would	be	 the	
antithesis	of	an	impartially	selected	jury.	(R	v	Woods	&	Williams	2010:	[59])	
	
This	 faith	 that	 the	 legislative	 requirements	 for	 the	 empaneling	 of	 a	 jury	 would	 give	 rise	 to	
impartiality	ignores	Indigenous	concerns	that	all‐white	juries	which	they	commonly	face	in	the	











this	may	 relate	 to	 racial	 divisions	 outside	 the	 courtroom.8	 This	 lack	 of	 inquiry	 reinforces	 the	
colour‐blindness	of	the	system	and	escalates	Indigenous	community	perceptions	of	jurors’	racial	
prejudice.	This	section	has	demonstrated	that	whiteness	is	upheld	by	the	courts	in	three	respects.	
First,	 courts	 claim	 that	 the	 jury	 system	 accommodates	 cultural	 diversity	 through	 formal	
mechanisms.	 Second,	 courts	 regard	 Indigenous	 exclusion	 as	 a	 natural	 consequence	 of	 non‐
Indigenous	people	being	better	placed	 to	 serve	on	 juries	and	 Indigenous	deficit	 in	 ‘education,	
lifestyle	and	attitudes’	(Binge	v	Bennett	1989	42	A	Crim	R	93:	105).	Third,	courts	perceive	the	
legislated	 jury	 process	 as	 giving	 rise	 to	 impartiality.	 These	whiteness‐privileging	 approaches	
normalise	 whiteness	 and	 treat	 it	 as	 preferable.	 According	 to	 Moreton‐Robinson	 (2004:	 75),	
whiteness	is	based	on	an	‘an	invisible	regime	of	power’	that	is	secured	through	discourse	and	a	
priori	claims	to	law	and	governance.	The	white	epistemology	of	Australian	courts	is	brought	into	
sharp	 relief	 when	 compared	 to	 Canadian	 and	 United	 States	 judicial	 approaches.	 In	 the	 latter	








juror	 prejudice	 (McCrimmon	 2000:	 137),9	 in	 Canada	 and	 the	 United	 States,	 they	 are	 routine.	
Challenges	 to	 individual	 jurors	 are	 informed	 by	 the	 trial	 judge,	 defence	 or	 prosecution	
questioning	all	12	jurors	on	racial	prejudice	at	the	pre‐trial	stage.	This	process	seeks	to	gauge	
‘hidden	bias’	 (Brown	2000:	478;	Weems	1984:	344).	To	be	successful,	 challenges	 for	 cause	 in	
Canada	merely	require	an	‘air	of	reality’	of	potential	bias	(Alberta	Law	Reform	Institute	2007:	4;	
R	v	Sherratt	[1991]	1	SCR	509:	536).	In	Australia	questioning	jurors	for	partiality	is	not	available	
during	 a	 peremptory	 challenge,	 whereas	 in	 the	 United	 States	 there	 is	 a	 right	 to	 voir	 dire	
prospective	jurors	in	the	exercise	of	peremptory	challenges	(Hands	and	Williams	2010:	59).	The	

































149;	 Sheley	 2016:	 1).	 This	 has	 led	 to	 perceptions	 that	 fair	 trials	 will	 not	 be	 guaranteed	 for	
Indigenous	people	who	tend	to	be	tried	by	predominantly	white	jurors.	Nishnawbi	Aski	Deputy	
Grand	 Chief	 Alvin	Fiddler,	 who	 intervened	 in	 the	 Kokopenace	 case,	 recently	 articulated	 this	
perception:		
	




























ruling	 following	 a	 Crown	 appeal.	 The	 Majority	 espoused	 a	 similar	 reasoning	 to	 Australian	
Supreme	Courts,	by	conceiving	that	‘jury	representativeness’	was	assured	through	the	process	of	
compiling	the	jury	list	and	‘not	its	ultimate	composition’	(R	v	Kokopenace	2015:	[2],	[40],	[158]).	






basis	 that	 the	Alberta	 legislation	 unconstitutionally	 excluded	 jurors	 for	 possessing	 a	 criminal	
record,	which	had	a	disproportionate	impact	on	First	Nations	people.	The	Court	determined	that	
there	 was	 no	 evidence	 of	 deliberate	 discrimination	 and	 that	 excluding	 jurors	 with	 criminal	
































of	 the	Constitution	 and	 is	 prohibited	 in	 court	proceedings.	 The	Batson	v	Kentucky	 (1986:	 84)	






(2015)	 states	 that	 judges	 tend	 to	 accept	 prosecutors’	 reasons	 except	 in	 the	 most	 ‘egregious	
strikes’.	 These	 can	 include	because	 the	non‐white	 juror	 is	 ‘too	young,	 too	old,	married,	 single,	
uneducated,	too	educated,	employed,	unemployed’,	which	Amdur	(2015)	describes	as	‘farcical’.	It	
perpetuates	 the	 disproportionate	 strikes	 to	 African	 Americans	 jurors	 compared	 with	 white	




Court	upheld	 its	decision	 in	Batson	v	Kentucky	 (1986).	Timothy	Foster	was	accused	of	 capital	
murder	 in	Georgia.	Before	his	trial,	 the	prosecutor	struck	all	 four	prospective	African	American	













jurors	 to	 inform	 their	 exercise	 of	 peremptory	 challenges	 or	 challenges	 for	 cause,	 rather	 than	
relying	on	stereotypes	to	disqualify	jurors	(Lyon	2012:	765‐767).	The	voir	dire	is	also	a	vehicle	
for	prompting	jurors	to	‘think	more	critically	about	[racial]	issues’	by	planting	seeds	in	the	minds	
of	 jurors	 that	 the	defendant’s	minority	 race	could	be	part	of	 the	 reason	 that	 they	are	accused	
(Grine	and	Coward	2014:	8‐9).	Therefore,	in	the	United	States,	the	voir	dire	is	an	opportunity	to	












was	 in	response	 to	 the	shooting	of	18‐year‐old	Michael	Brown,	an	unarmed	African	American	
teenager,	by	a	white	police	officer,	28‐year‐old	Darren	Wilson.	The	killing	brought	forward	a	deep	















from	views	about	police	 relations	with	African	Americans	 and	 silence	on	 race	can	perpetuate	
juror	racism:	
	
















(Covington	 1985:	 576,	 quoted	 in	 Lee	 2015:	 847).	 This	 reflects	 the	 sentiment	 of	 Indigenous	
defendants	and	Indigenous	victims	of	white	perpetrators	when	their	trials	are	adjudicated	by	an	
all‐white	jury.	While	the	Canadian	and	United	States	jury	selection	processes	reflect	an	awareness	























The	 Indigenous	 community	 have	 raised	 fears	 about	 white	 juries	 adjudicating	 the	 cases	 of	
Indigenous	 protesters	 who	 were	 rallying	 against	 the	 racist	 killing	 of	 Elijah,	 regarding	 it	 as	
impossible	that	they	will	be	heard	by	an	impartial	jury.	For	Kalgoorlie’s	Indigenous	community,	
the	 failings	 of	 a	 white	 jury	 is	 apparent	 in	 the	 injustice	 of	 their	 not‐guilty	 verdicts	 for	 white	
assailants	responsible	 for	 the	deaths	of	14‐year‐old	Elijah	Doughty,	16‐year‐old	 John	Pat	 from	










































and	 application	 for	 trial	 relocation	 on	 the	 grounds	 of	 prejudicial	 publicity.	 This	 contrasts	 other	 decisions	 (for	
example,	Tuckiar	v	The	Queen	1934	52	CLR	335:	337,	347,	355;	Wotton	v	DPP	2006	QDC	202:	5‐6;	also	see	Burgess	
2009).	
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8	The	all‐white	jury	may	be	regarded	as	one	episode	of	a	series	of	racially‐charged	interactions	with	the	justice	system	
(Glowczewski	and	Wotton	2008:	4‐5).	
9	The	information	available	to	lawyers	is	usually	only	name	and	occupation	of	each	juror	(Hands	and	Williams	2009:	
26,	32,	Victorian	Law	Reform	Commission	2013:	32).	
10	Kang	et	al.	(2012:	1129)	note	that	implicit	biases	‘function	automatically’	including	‘in	ways	that	the	person	would	
not	endorse	as	appropriate	 if	he	or	she	did	have	conscious	awareness’.	They	are	not	 ‘consciously	accessible’	and	
therefore	difficult	to	remedy.	
11	Also	see	Cyr	v	Saskatchewan	(Attorney	General)	(2014	SJ	126)	in	which	the	Saskatchewan	Court	of	Queen’s	Bench	
held	that	efforts	to	include	First	Nations	people	on	the	jury	were	in	conformity	with	legislation	irrespective	of	the	
absence	of	First	Nations	jurors.	
12	Given	that	Officer	Wilson	was	not	indicted,	he	did	not	have	to	face	a	trial	where	this	could	have	been	an	issue	for	
jurors.	
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